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Agenda

• Financial Transactions – OECD Guidance update

• Digital Services Tax – UK update

• OECD/Inclusive Framework - Two Pillar approach to challenges arising from 
digitalisation of the economy
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OECD Guidance Update/Chapter X of 

OECD TP Guidelines

Financial Transactions
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OECD Financial Transactions guidance

• In October 2015, as part of the final BEPS package, the OECD/G20 published 
the reports on Action 4 (Limiting Base Erosion Involving Interest Deductions 
And Other Financial Payments) and Actions 8-10 (Aligning Transfer Pricing 
Outcomes with Value Creation). Those reports mandated follow-up work on 
the transfer pricing aspects of financial transactions.

• On 11 February 2020 the OECD released the report: Transfer Pricing 
Guidance on Financial Transactions: Inclusive Framework on BEPS: Actions 4, 
8-10.

• The report is significant because it is the first time the OECD Transfer Pricing 
Guidelines include guidance on the transfer pricing aspects of financial 
transactions, which will contribute to consistency in the interpretation of the 
arm’s length principle and help avoid transfer pricing disputes and double 
taxation.
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Guidance overview 

• The guidance in the report describes the transfer pricing aspects of financial 
transactions and includes a number of examples to illustrate the principles 
discussed in the report.

• Section B provides guidance on the application of the principles contained in 
Chapter I of the OECD Transfer Pricing Guidelines to financial transactions. In 
particular, it elaborates on how the accurate delineation analysis under 
Chapter I applies to the capital structure of an MNE within an MNE group. 

• The report also outlines the economically relevant characteristics that inform 
the analysis of the terms and conditions of financial transactions. 

• Specific issues related to the pricing of financial transactions  are covered

o treasury functions 

o intra-group loans

o cash pooling 

o hedging

o guarantees 

o captive insurance 

• Finally, the report also provides guidance on how to determine a risk-free 
rate of return and a risk-adjusted rate of return.
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Commentary on key aspects – Capital structure, risk and cashpooling

• Capital structure - Whilst the report acknowledges that the structure and 
interest rate of a loan in a related party situation should be subjected to the 
arm’s length standard, the guidance leaves it to the domestic legislation of 
countries to ‘address the balance of debt and equity funding of an entity and 
interest deductibility’. This leaves the potential for significantly different 
approaches between different jurisdictions.

• Substance and allocation of risk – These are important in underpinning the 
accurate delineation of transactions and transaction/entity characterisation. 
However, the guidance states that where a “lender is not exercising control 
over the risks associated to an advance of funds”, its return may still be 
(limited to) a risk-free return. This could lead to challenging compliance 
issues around determining risk control.

• Cash pooling - The guidance requires an ‘accurate delineation analysis’ for 
cash pooling. This will requires the appropriate characterisation of debit and 
credit balances in the cash pool based on the length of time loans and 
deposits are left outstanding, the patterns of deposit and lending over time 
and the group’s overall funding policies, and in establishing the basis for 
allocating returns to the pool participants. This may be difficult to establish in 
certain cases.
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Commentary on key aspects – credit analysis and guarantees

• Credit analysis of the borrower - The report advocates the role of a credit 
analysis of the borrower in pricing intra-group loans, including the use of 
commercial hypothetical credit scoring tools and methodologies.

o It also emphasises the need to consider the ‘implicit support’ that an 
individual entity may derive from its membership of a multinational 
group. In some circumstances, the guidance anticipates the use of the 
credit rating of the MNE group as a whole by its constituent entities (an 
approach commonly taken by many countries) as opposed to separate 
entity credit ratings. This introduces the necessity for potentially 
subjective judgement as to an important selection criterion.

• Financial guarantees - implicit support should also be considered when 
pricing a financial guarantee but the pricing of guarantees can be a difficult 
exercise and there is little direct guidance on approach to measurement in 
the report.
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UK Update

Digital Services Tax
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Overview 

• The Digital Service Tax (‘DST’) is a new 2% tax 

• On the revenues of large businesses providing internet search engines, social 
media platforms and online marketplaces to UK users. 

• It applies to businesses generating worldwide in scope revenues of more 
than £500m, with at least £25m of these revenues being derived from UK 
users. 

• A group’s first £25m of revenues derived from UK users will, however, not be 
subject to UK tax. 

• DST applies to revenue earned from 1 April 2020. 

• These comments are based on our interpretation of draft legislation in the 
Finance Bill 2019-2020, published on 19 March 2020. This is informed by 
updated HMRC Guidance issued 20 March 2020.
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Digital services activities 
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How are digital services activities defined?

• Social media service means an online service that meets both of the 
following conditions —

o the main purpose, or one of the main purposes, of the service is to 
promote interaction between users (including interaction between users 
and user-generated content);

o making content available to other users is a significant feature of the 
service.

• An online search engine (noting that this does not include a facility on a 
website that merely enables a person to search (a) the material on that 
website, or (b) the material on that website and on closely related websites).
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How are digital services activities defined (cont)?

• Online marketplace means an online service that meets the following 
conditions—

o the main purpose, or one of the main purposes, of the service is to 
facilitate the sale by users of particular things;

o the service enables users to sell particular things to other users, or to 
advertise or otherwise offer particular things for sale to others.

• A reference to providing a social media service, internet search engine or 
online marketplace includes carrying on any associated online advertising 
business; and a reference to a social media service, internet search engine or 
online marketplace is to be read accordingly. 

• Associated online advertising business means a business operated on an 
online service that facilitates the placing of online advertising, and derives 
significant benefit from its connection with the social media platform, 
internet search engine or online marketplace.

• User is defined so as to exclude (a) the provider or a member of the same 
group as the provider or

• (b) an employee of the provider or of a company within the same group as 
the provider.
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Digital services revenues 

• Digital services revenues are revenues arising to members of the group in connection 
with any “digital services activity”. Where revenues arise in connection with a digital 
services activity and anything else, the revenues are to be treated as arising in 
connection with the activity to such extent that is just and reasonable.

• “UK digital services revenues” for a period are so much of its digital services revenues 
which are attributable to UK users.

• The rules identify 5 specific cases where digital services revenues are attributable to 
UK users: 

o online marketplace revenues arising in connection with a marketplace transaction 
where a UK user is a party to the transaction 

o online marketplace revenues arising in connection with accommodation or land 
in the UK

o online marketplace revenues which arise in connection with online advertising for 
services, goods or other property 

o online advertising revenues where the advertising is viewed or otherwise 
consumed by UK users

o revenues not within case 1-4 but which arise in connection with UK users

• Note: it is a pre-requisite that for a group to have UK digital services revenues that it 
has “digital service activity” – hence in the absence of this activity none of the 5 cases 
above are in point.
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Threshold condition 

• The threshold conditions must also be met for a charge to arise under DST.

• The threshold conditions, in relation to a group, for the accounting period 
are:

o That the total amount of digital services revenues arising in that period to 
members of the group exceeds £500million, and

o That the total amount of UK digital services revenues arising in that 
period to members of the group exceeds £25million.

• If the duration of the accounting period is less than a year, the amounts 
mentioned in (a) and (b) are proportionately reduced.
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Calculating the Digital Services Tax

Calculation of the tax

• DST is charged at a rate of 2% of the group’s UK digital services revenues after 
deducting the £25m annual allowance.

• Groups can elect to calculate their DST under the alternative charge provision. 

• The election can be made for different types of digital service activity and does not 
happy to apply to all of a group’s revenues.

• Under the alternative basis of charge, the DST tax rate is 80% of the UK operating 
margin of the digital services activity. 

• Thus, where the UK digital services activity is loss making, no DST needs to be paid on 
revenues attributable to that activity.

Cross border relief

• In certain cases, such as for online marketplaces, a single transaction may give rise to 
both UK and non-UK revenues and a group may be liable to both DST and similar 
overseas taxes.

• In such cases, a group may claim a relief.

• The relief is 50% of the relevant digital services revenues.

• Where the alternative basis of charge is used, the group must also exclude 50% of 
relevant operating costs to ensure that its operating margin is not distorted.
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Compliance 

Responsible member

• Each group will need to nominate a single entity to be responsible for compliance 
matters.

• If no nomination is made, the ultimate parent company will be the responsible 
member.

Returns and payment

• The responsible member will be responsible for the following DST obligations:

o Accounting for DST

o Notifying HMRC when the threshold conditions have been met

o Submitting self-assessment returns

• Returns due within 12m of accounting period

• A company’s first accounting period begins on 1 April 2020 and ends on its accounting 
reference date

• Payment is due 9 months and 1 day after the end of the AP.

Review of DST

• And, finally, the legislation requires the Treasury to report on DST to Parliament by 
the end of 2025.
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OECD/G20 Inclusive Framework on the 

Two Pillar Approach to Digitalisation of 

the Economy

OECD/IF Two Pillar Approach
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The OECD/IF two pillar approach 

Pillar 1

Broad challenges of the 

digital economy

Focus on allocation of 

taxing rights

Three proposals 

presented, now refined 

to a ‘unified’ approach

Pillar 2

Addressing remaining 

BEPS issues

Strengthening the ability 

of jurisdictions to tax 

profits where the other 

jurisdiction with taxing 

rights applies a low 

effective rate of tax
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Pillar One – the three original proposals 
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Pillar One – the 'unified approach'

• Draw commonality from three original proposals, and stay close to existing 
principles

• Do not seek to ring fence the issue, but acknowledge that extent of issue 
varies

• Balance accuracy and ‘administrability’
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Pillar One – amount A, B and C 

• Amount A:

o “Automated digital services”, “Consumer 
facing”, “large” businesses

o New taxing right: Attribution of part of the 
residual group profit to market jurisdictions, 
likely based on sales

• Amount B:

o Likely all businesses

o Fixed return for assumed base of sales / 
marketing functions in market

o Only where have established taxable nexus

• Amount C:

o ‘Top-up’ under existing TP principles if actual 
functionality is beyond assumed Amount B 
activities

o Subject to rigorous dispute prevention and 
resolution procedures

The big issues

• Which businesses are 
in scope?

• How much profit is 
reallocated?

• Where is profit 
reallocated from?

• How will the 
administration work?
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Pillar One – recent statements

• Scope for Amount A: Likely businesses with global revenue in excess of EUR 750m 
which conduct an in scope activity 

• “Automated digital services”

o Businesses that remotely provide “automated and standardised digital 
services”

o Businesses that require a heavy involvement of human intervention and 
judgement will be excluded 

• “Consumer facing businesses”

o Businesses that sell goods and services online (e.g. on-line 
marketplaces/platforms etc.) 

o Goods sold directly e.g. to individual consumer for personal use and not for 
commercial or professional use

o Goods sold indirectly (through resellers or intermediaries) to individual 
consumers

o Revenue from licensing rights over trademarked consumer products (e.g. 
franchise models)
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Pillar One – recent statements 

• Out of Scope for Amount A:

o Extractive industry

o Regulated financial services sector (further consideration to be given to 
whether peer-to-peer lending platforms are to be brought in) 

o Airline and shipping

o Professional services

• The mechanics for Amount A:

o Determine global residual profit – likely to be based on consolidated PBT, 
losses to be taken into account

o Determine “excess” component of residual profit for reallocation – likely 
to be a percentage of PBT that is in excess of a defined baseline of 
profitability, de minimis threshold likely to apply (e.g. 20% of the amount 
that is over a threshold of 10% PBT / Turnover)

o Allocate the “excess” component to market jurisdictions – likely based on 
proportion of global sales in a jurisdiction, de minimis thresholds likely to 
apply
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Pillar One – the elephants in the virtual room 

• The US view

o Having initially supported Pillar 1, the US suggested in December 2019 
that Pillar One should be an elective safe harbour regime

o A difficult concept, and needs to be resolved

• Unilateral measures

o Some countries have pursued or are still pursuing the implementation of 
digital services taxes – taxes on gross revenue deriving from certain 
activities

• Timing

o Timeline was always ambitious – COVID-19 now inevitably having an 
impact

o G7 meeting 14 April focused on near term actions, and addressing tax 
challenges on digitalisation of the economy will be revisited once 
‘immediate aspects of the crisis abate’
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Pillar Two – GloBE proposal (minimum tax)

• Seeks to address the ongoing risk of profit shifting due to disparities in tax 
rates

• Would provide residence and source countries a right to tax certain profits 
that are subject to no or very low rates of tax (TBC what the threshold would 
be)
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Pillar Two – OECD work programme

• Pillar Two still very undeveloped relative to Pillar One

• A lot of detail remains unresolved, including the interaction between Pillar 
One and Pillar Two
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In the meantime…

29

30



16

LexisNexis® Confidential 31

Upcoming Corporate and Business Tax webinars

• Reorganisation and reconstruction of companies and groups (2020) – 21st 
May 2020
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Thank you and reminders

• This webinar is designed to help solicitors meet requirements A2 (Maintain competence and legal 
knowledge) and A4 (Draw on detailed knowledge/understanding) of the SRA's Statement of 
solicitor competence. You may also use the quiz, which can be accessed via the "Take a quiz" link 
on the webinar details page, to reinforce your understanding of the webinar content. You should 
answer 7 out of 10 questions correctly and will have two attempts at the quiz. 

• Please submit feedback via the survey screen.

• This webinar will be archived immediately, and will be available to view on-demand for 24
months.

• A transcript of the webinar can be made available on request within 48 hours.

• You can use the training and evaluation record form which is included in the supporting materials 
for this webinar to log this training activity and how it relates to the continuing competences that 
the SRA requires from all solicitors.

If you have any queries, please contact us:

webinars@lexisnexis.co.uk 

+44 (0) 330 161 2401

@LexisUKWebinars

lexisnexis-webinars
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Thank you for attending.

We hope you’ve enjoyed this session.

Bespoke in-house training solutions

• Tailored for your business

• Extensive portfolio of expert presenters

• All areas of legal practice covered

• Location of your choice

Find out more - http://www.lexiswebinars.co.uk/in-house-training
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