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Catchwords & Digest 
 
 
SHIPPING - CONFLICT OF LAWS – CHARTERPARTY – ARBITRATION CLAUSE – CLAIMANT OWNER 
OF VESSEL COMMENCING ARBITRATION AGAINST DEFENDANT CHARTERER OF VESSEL IN 
ACCORDANCE WITH ARBITRATION CLAUSE IN CHARTERPARTY AND RELEVANT AGREEMENTS – 
DEFENDANT BRINGING PROCEEDINGS IN NIGERIA – CLAIMANT BEING GRANTED ANTI-SUIT 
INJUNCTION AGAINST DEFENDANT AND APPLYING FOR INJUNCTION TO BE CONTINUED AND 
FOR PERMANENT INJUNCTIVE RELIEF – WHETHER APPLICATION SHOULD BE GRANTED. 
          The claimant (Sam) was the owner of a vessel called Sam Purpose (the vessel).  The defendant 
(Transnav) had chartered the vessel, under a charterparty and a suite of agreements, which contained a 
London arbitration clause (the London arbitration clause). The vessel ended up in the port of Lagos. Sam 
sought to claim against Transnav in respect of unpaid hire and other charges in the region of US$500,000, 
and also damages, following Sam's termination of the charter party, by reason of Transnav's alleged default. 
However, Sam owed Transnav US$2.43m in respect of the other contractual arrangements made between 
them. Sam owed a net sum of about US$2m to Transnav. However, Sam contended that it had a very 
substantial additional claim for damages arising from Transnav's repudiation of a six-year charter and that 
the present estimate of the claim was about US$3m. If that sum was taken into account, Sam became the 
net creditor. Sam commenced an arbitration in London by notices of appointment, dated 7, 16 and 23 
January 2017. Transnav sought to effect an arrest of the vessel on the basis of the liquidated sums owed to 
it by Sam. On 10 January, Transnav issued proceedings in the Nigerian High Court. An order for arrest 
followed on the 19 January. There was no dispute that the subject matter of the substantive claim in Nigeria 
fell within the London arbitration clause. In February, Sam was granted an anti-suit injunction. The present 
matter was the return day of that injunction and the final hearing of Sam's claim for permanent injunctive 
relief. 
The issue was whether the injunction should be continued and whether final injunctive relief should be 
granted. Sam submitted that the very commencement of the substantive claim was a breach, the result of 
which was effectively to taint irretrievably whatever else happened in that action including that arrest (Sam's 
submission). The court considered a number of procedural developments in the Nigerian court, including the 
fact that, on 7 March, that court was to hear Transnav's application for a stay of its own substantive 
proceedings in Nigeria (Transnav had made that application on the condition that the arrest of the vessel 
remained in place), and Sam's application to dismiss those proceedings. Consideration was also given to 
whether injunctive relief should be granted to stop any further action by Transnav and in the light of alleged 
material non-disclosure on the part of Transnav. 
The court ruled: 
The English Court would not restrain a party to an English arbitration clause from arresting a vessel in 
another jurisdiction where the sole purpose of the arrest was to obtain reasonable security for the claim to be 
arbitrated or litigated in England. Whether the foreign proceedings impugned went beyond seeking 
reasonable security for the arbitration was a question of fact and analysis in each case. Further, the 
consideration of whether injunctive (or further injunctive) relief was necessary had to be determined by 
reference to the facts as they were at the time of the hearing. If, by that stage, the foreign court had changed 
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its position, so that there was now no risk to the arbitration and no risk of the claim ending up in whole or in 
part elsewhere, then there would be no need for injunctive relief. It was not right, as a matter of principle, that 
an injunction should be granted simply to punish the foreign party for its earlier misconduct or to serve as a 
deterrent lest it might consider embarking upon further misconduct in the future. It was trite law that any 
non-disclosure alleged had to be material.  The non-disclosure could be of material facts not known to the 
party or its legal advisers and it was a question for the court as to what was material. The question of the 
party's state of mind was relevant, but the fact that the party did not know of the fact was not necessarily an 
excuse if it could have been discovered with reasonable diligence. If there had been culpable and material 
non-disclosure, that would often lead to a discharge of the original order, but the court had a discretion to 
make a fresh order if it considered it appropriate in all the circumstances (see [24], [25], [40] of the 
judgment). 
In the present case, Sam's submission was not accepted. The question of breach of an arbitration clause 
and of an injunction were two separate matters. There was no doubt that there had been a breach of the 
arbitration clause in the present case because, when the proceedings had been commenced they had not 
been started exclusively to obtain an arrest to secure an arbitration claim. However, according to Transnav, 
that breach had been or was currently being cured. Transnav was currently not taking any step, other than to 
stay the proceedings and leave the arrest in place. That being so, there was a separate question as to 
whether injunctive relief was currently required. Leaving aside the issue of non-disclosure, the question was 
whether there remained any risk of Transnav going beyond seeking the continuation of the arrest. Since 
Sam's proposition based on the notion of inevitably tainting whatever followed, even if all that was left was 
the arrest, had been rejected, it had to follow that the court would not grant a mandatory injunction to make 
Transnav discontinue forthwith the proceedings as a whole. Further, on the facts, the non-disclosure would 
not have altered the course the court would have taken at the present time in its absence. Accordingly, 
although there had been material non-disclosure, the original order would not be discharged in its entirety 
and no new order would be made by reason of it. However, the court remained open to the suggestion of the 
continuation of some form of negative relief to stop any further action other than to stay the current 
proceedings and in the light of Transnav's earlier breach (see [24]-[26], [29], [32], [34], [35], [38], [45]-[47] of 
the judgment).  
No final relief in the form of an order that the Nigerian proceedings be discontinued would be granted. 
However, the court was open to some form of negative relief and would hear counsel on that (see [48] of the 
judgment).  
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