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Special Education Needs and 

COVID-19 (2020) 

Before viewing this webinar, please visit  
www.lexiswebinars.co.uk/test-your-system to ensure 
that your network and PC are configured correctly.                 
Tip: Press F11 on your keyboard to enlarge the webinar 
player.
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The law as stated during this webinar is 

up to date as of 10 February 2021

Special Education Needs and 

COVID-19 (2020)
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Louise Price 

Barrister 

Doughty Street Chambers

Speaker’s Introduction
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Webinar Agenda

• Government guidance for 

attending schools

• Government guidance for non-

attendance at schools 

• Changes to the statutory duties 

imposed as a result of to Covid-

19

• Relevant case law since March 

2020 arising out of SEN 

provision and the impact of 

Covid-19 
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Government guidance

• Guidance for special schools, specialist post-16 providers and alternative 

provision during the national lockdown, January 2021 (‘Lockdown guidance’)

• https://assets.publishing.service.gov.uk/government/uploads/system/uploads/a

ttachment_data/file/953215/Guidance_for_special_schools__specialist_post16

_providers_and_alternative_provision_during_the_national_lockdown.pdf

• Guidance for full opening: special schools and other specialist settings, latest 

update 18 January 2018. 

• https://www.gov.uk/government/publications/guidance-for-full-opening-

special-schools-and-other-specialist-settings/guidance-for-full-opening-special-

schools-and-other-specialist-settings

• Restricting attendance during the national lockdown: schools

• https://assets.publishing.service.gov.uk/government/uploads/system/uploads/a

ttachment_data/file/952443/210114_School_national_restrictions_guidance_FI

NAL_14012021.pdf
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Attending at school

• Special schools – expected to stay open with face-to-face tuition. 

• Recognition that SEND can be disproportionately impacted by being out of 

education. §7 Lockdown guidance. 

• ‘It is vital that all children with SEND attend their education setting so that 

they can receive high quality teaching and specialist professional care’, Full 

Opening Guidance. 

• SEN in mainstream and other non-special schools?

• Vulnerable children or young people can still attend for face-to-face tuition. 
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Who are ‘vulnerable’ children?

• Are assessed as being in need under section 17 of the Children Act 1989, 

including children and young people who have a child in need plan, a child 

protection plan or who are a looked-after child.

• Have an Education, Health and Care (EHC) plan.

• Have been identified as otherwise vulnerable by educational providers or local 

authorities (including children’s social care services), and who could therefore 

benefit from continued full-time attendance.
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Non-attendance at schools

• What if self isolation forces school site to close or part thereof, or lockdown 

direction closes schools? 

• Temporary continuity direction which makes it clear that schools have a duty to 

provide remote education for state-funded, school-age children unable to 

attend school due to coronavirus (COVID-19). This came into effect from 22 

October 2020.

• Direction made by exercise of the powers conferred by section 38 of, and 

paragraphs 1 and 4 of Part 1 of Schedule 17 to, the Coronavirus Act 2020. 

• Paragraph 10 of direction states ‘The duty to comply with this direction by a 

responsible body is enforceable by the Secretary of State making an 

application to the High Court or the county court for an injunction, and any 

such application may be made without notice being given to the responsible 

body.’

• DfE coronavirus helpline: Telephone 0800 046 8687 
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Remote learning – Full opening Guidance

• Remote education plans should be in place.

• All therapies and support that would normally be in place for children with EHC 

plans should now be back in place. 

• Suitable education in line with their setting type (lockdown guidance § 14)

• Access to remote education by the next school day.

• Settings should work collaboratively with families. 

• Settings should work with families to deliver a broad and ambitious curriculum.

• Teachers best placed to know pupil/students needs.  

• In addition, OFSTED has produced a short guide to remote education. At 

https://www.gov.uk/government/publications/whats-working-well-in-remote-

education
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OFSTED guidance on remote learning

• Remote education: a broad term 

encompassing any learning that 

happens outside of the classroom, with 

the teacher not present in the same 

location as the pupils.

• Digital remote education: often known 

as online learning, this is remote 

learning delivered through digital 

technologies.

• Blended learning: a mix of face-to-face 

and remote methods. An example 

would be the ‘flipped classroom’, where 

main input happens remotely (for 

example through video), while practice 

and tutoring happen in class.

• Synchronous education: this is live; 

asynchronous education is when the 

material is prepared by the teacher and 

accessed by the pupil at a later date.
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Statutory duties and educational provision 

• Section 42 of the Children & Families Act 2014.

• Section 9 of the Education Act 1996.

• Section 19 of the Education Act 1996.

• Section 66 of the Children & Families Act 2014.
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Coronavirus Act 2020

• Statutory notice made under the powers set out in the Coronavirus Act 2020 

temporarily amended the absolute duty to make the provision in an EHC plan 

(section 42 of the Children and Families Act 2014) to a ‘reasonable 

endeavours’ duty. 

• This meant that during the specified period of notices made under the Act (1 

May to 31 July 2020) LAs needed to do whatever they reasonably could to put 

provision in place, but if they could not do so they would not necessarily be 

breaching the law. No longer the case. 

• If difficulties in meeting educational provision discuss with families to co-

produce alternative arrangements for delivering provision. 

• No intention to downgrade the statutory duty of LAs under s.42 Children & 

Families Act 2014 at this time. 

• Situation being kept under review.
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Provision

• Lockdown guidance reasserts section 42 duty, but recognises ‘there may be

times when it becomes more difficult to do so than usual’.

• Discuss with families to co-produce alternative arrangements for delivering

provision.

• Case by case basis.

• But, remember statuory duties remain in force.
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Needs assessments

• Currently the statutory duties are not amended. 

• The guidance on EHC needs assessment and plans during the COVID-19 

pandemic made clear that requests for assessment were to continue to be 

considered. 

• Special Educational Needs and Disability (Coronavirus) (Amendment) 

Regulations 2020, amended the timescales in the Special Educational Needs 

and Disability Regulations 2014.

• The changes were in force until 25 September 2020. 

• The deadlines which previously applied to LAs when considering EHC needs 

assessment requests were relaxed from 1 May 2020 to 24 September 2020. 

• Where it is not reasonably practicable or it is impractical for an LA or other 

body to meet certain deadlines “for a reason relating to the incidence or 

transmission of coronavirus (COVID-19)”, 

• Instead complete that step as soon as it is practicable for them to do so.
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Reviews

• Annual reviews: section 44 (1) of the Children and Families Act 2014 

• Timescales were amended by the Special Educational Needs and Disability 

(Coronavirus) (Amendment) Regulations 2020, which inserted regulation 18A 

into the Special Educational Needs and Disability Regulations 2014.

• Where it is not reasonably practicable or it is impractical for an LA or other body 

to meet certain deadlines “for a reason relating to the incidence or transmission 

of coronavirus (COVID-19)”, 

• Instead complete that step as soon as it is practicable for them to do so.

• The changes were in force until 25 September 2020. 

• Transfer reviews: Regulation 18 of the Special Educational Needs and Disability 

Regulations 2014.

• No change last year. Dates for reviews already passed prior to Amendment 

Regulations coming into force. 
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Social Care

• National pilot scheme continues, see guidance ‘SEND Tribunal: single route of 

redress national trial’. 

• Set out under regulations 4 and 5 of the Special Educational Needs and 

Disability (First-Tier Tribunal recommendations power) Regulations 2017.

• Parties have a choice if you want the tribunal to consider social care and health 

matters in addition to education. 

• Tribunal can only make non-binding recommendations. General expectation 

they will be complied with. Taken into account by CQC and OFSTED, § 5. 

Guidance ‘SEND Tribunal: single route of redress national trial’, DfE , December 

2020.

• Body or LA social care commissioner must give sufficiently detailed reasons for 

that decision.

• New guidance from DfE on provision to children of social care ‘Coronavirus 

(COVID-19): guidance for children's social care services’, updated January 2021.

• Changes to the Care Act 2014 concerning the provision of adult social care. 

15

16



11/02/2021

9

LexisNexis® Confidential 17

R. (on the application of Shaw (A Child)) v 

Secretary of State for Education

• JR of the secretary of state's decision to enact the Special Educational 

Needs and Disability (Coronavirus) (Amendment) Regulations 2020, which 

temporarily amended the Special Educational Needs and Disability 

Regulations 2014 by relaxing time limits relevant to the preparation of 

education, health and care assessments and plans was valid and lawful.

• Also challenged statutory notices which replaced the duty to secure the EHC 

provision, as specified in the Children and Families Act 2014 s.42, with a 

duty to use "reasonable endeavours" to secure it. 

• Court found decision to be lawful. 
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Thank you and reminders

• This webinar is designed to help solicitors meet requirements A2 (Maintain competence and legal 
knowledge) and A4 (Draw on detailed knowledge/understanding) of the SRA's Statement of 
solicitor competence. You may also use the quiz, which can be accessed via the "Take a quiz" link 
on the webinar details page, to reinforce your understanding of the webinar content. You should 
answer 7 out of 10 questions correctly and will have two attempts at the quiz. 

• Please submit feedback via the survey screen.

• This webinar will be archived immediately, and will be available to view on-demand for 24
months.

• A transcript of the webinar can be made available on request within 48 hours.

• You can use the training and evaluation record form which is included in the supporting materials 
for this webinar to log this training activity and how it relates to the continuing competences that 
the SRA requires from all solicitors.

If you have any queries, please contact us:

webinars@lexisnexis.co.uk 

+44 (0) 330 161 2401

@LexisUKWebinars

lexisnexis-webinars
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Thank you for attending.

We hope you’ve enjoyed this session.

Bespoke in-house training solutions

• Tailored for your business

• Extensive portfolio of expert presenters

• All areas of legal practice covered

• Location of your choice

Find out more - http://www.lexiswebinars.co.uk/in-house-training
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