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The Fifth Money Laundering 

Directive (2020 Update)

3rd February 2020

Before viewing this webinar, please visit  
www.lexiswebinars.co.uk/test-your-system to ensure 
that your network and PC are configured correctly.                 
Tip: Press F11 on your keyboard to enlarge the webinar 
player.
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The law as stated during this webinar is 

up to date as of 18th January 2020

The Fifth Money Laundering 

Directive (2020)
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Agenda 

• Introduction

o Where are we now with the UK’s implementation of the Fifth Money 
Laundering Directive (MLD5)?

o What is next?

• Reflections on HM Treasury’s 2019 consultation on the transposition of 
MLD5 in the UK

• The Money Laundering and Terrorist Financing (Amendment) Regulations 
2019 (the 2019 Regulations)

o Overview of changes to the ‘regulated sector’

o Changes to enhanced due diligence

o Requirement to report discrepancies in registers

o Regulation of crypto currency providers

o Central automated register of bank account information

• What is in MLD5 but not in the 2019 Regulations / things to watch out for
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Where are we now?

Introduction
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A quick recap (1)

• MLD5

o An amending directive

o Prompted by a series of developments particularly in 2015 and 2016 –
terrorist attacks in Europe, Panama Papers

o Made a series of changes at EU law level to the Fourth Money Laundering 
Directive (2015/849)

• Extended scope of AML regulation in the EU – more firms brought into 
scope

• Changed customer due diligence requirements – particularly around 
enhanced due diligence, matters that have a connection to a higher risk 
jurisdiction, and in relation to PEPs

• Makes a series of changes to public registers used for carrying out AML 
due diligence, and provides for EU-wide interconnection of them

• Lowers thresholds at which customer due diligence is required in 
relation to electronic money

o Member States given until 10 January 2020 to implement

o UK government committed to implement despite Brexit
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A quick recap (2)

• The 2019 Regulations

o Implement MLD5 in the UK

o Make amendments to UK laws - mainly the Money Laundering, Terrorist 
Financing and Transfer of Funds (Information on the Payer) Regulations 
2017 (the 2017 Regulations) but some other primary legislation

o Previous Lexis Nexis webinar from Susannah Cogman/David Pygott
published on 27 July 2018 covers the changes made by MLD5 at EU law 
level

o Available on https://www.lexiswebinars.co.uk/
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Timeline to date

• 9 July 2018 – MLD5 comes into force as a matter of EU law

• 15 April 2019 – HM Treasury issues consultation on transposition of MLD5 
into UK law

• 10 June 2019 – Treasury consultation closes

• 12 December 2019 – UK General Election held

• 19-20 December 2019 – HM Treasury makes the 2019 Regulations and lays 
them before Parliament

• 23 December 2019 – FCA publishes new webpage on 2019 Regulations

• 10 January 2020

o EU deadline for implementation of MLD5 in the Member States

o Most of the 2019 Regulations come into force

• 10 January 2020 – Companies House starts online PSC register discrepancy 
reporting service
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What next?

• February 2020 – Joint Money Laundering Steering Group likely to consult 
publicly on changes to its guidance to reflect the 2019 Regulations

• Q1 2020 – HMRC likely to consult on changes to the Trusts Registration 
Service

• 10 July 2020 – regulation 5(5)(c) of the 2019 Regulations comes into force 
(covering customer due diligence on anonymous prepaid cards)

• Q1 to Q3 2020 – government and industry work to implement the centralised 
automated system for bank account information?

• 10 September 2020 – remainder of the 2019 Regulations come into force 
(particularly new Part 5A concerning bank account information)
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This webinar

• This webinar states law and regulation as at 18 January 2019

o Core legislation – the 2019 Regulations – just in force

o But at time of recording, UK implementation is still in progress

o Users of this webinar should watch out for changes made after the date 
shown above

o Particularly to administrative practices of UK authorities as 
implementation is completed
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HM Treasury's 2019 consultation

Highlights and reflections
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HMT's 2019 consultation on implementation of MLD5

• HMT consultation document available online here

o https://www.gov.uk/government/consultations/transposition-of-the-
fifth-money-laundering-directive

• HMT sought views on policy choices and implementation

• 106 questions overall

• Some interesting areas of debate

o Ch 7 – List of PEP functions

o Ch 13 – Pooled client accounts

o Q45 – Electronic identification and verification of customers

o Q48 – Extending customer due diligence to verify senior managing 
officials where the customer is a corporate and the beneficial owner can’t 
be identified
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Key areas of change

The 2019 Regulations
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Scope of the regulated sector

• Lettings Agents

o Acting on behalf of either landlords or tenants

o Where agreements are concluded for the letting of land (including buildings) for a term of a 
month or more and a monthly rent (at any point during the term) of EUR 10,000 or more

o Exclusions – eg businesses which only publish lettings advertisements

o Supervised by HMRC (to the extent not already supervised by a relevant professional body)

• Art market participants

o By way of business trade in, or act as intermediaries in, the sale or purchase of works of art 
in respect of transactions amounting to EUR 10,000 or more, 

o operators of freeports, who store works of art worth EUR 10,000 or more in the Freeport

o Supervised by HMRC

• Cryptoasset exchange providers and custodian wallet providers

o See later slides for definition

o Given FATF/UK developments post 5MLD, this is a rare area where the MLR ‘gold-plate’ the 
requirements of 5MLD, and so will not be aligned across member states

o Supervised by FCA
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PSC register check and discrepancy reporting (1)

• PSC discrepancy reporting is one of the more significant changes for existing 
regulated firms – effectively outsources the policing of information submitted 
to Companies House to the private sector

o Checking the register: Before forming a business relationship with legal 
entities which are required to file information on their Persons with 
Significant Control (“PSCs“) with Companies House, firms are required to 
collect proof of registration or an excerpt from the register

o Firms are subject to an obligation to report discrepancies between the 
information on Companies House and the beneficial ownership 
information received when conducting CDD 

o The Registrar is required to take such action as s/he considers 
appropriate to investigate and, if necessary, resolve the discrepancy in a 
timely manner

• Co House guidance: https://www.gov.uk/guidance/report-a-discrepancy-
about-a-beneficial-owner-on-the-psc-register-by-an-obliged-entity

• Reporting tool: https://www.smartsurvey.co.uk/s/report-a-discrepancy/

LexisNexis® Confidential 17

PSC register check and discrepancy reporting (2)

• What is a discrepancy?

o Not defined in the Regulations

o “The requirement to report discrepancies is based on the Companies Act definition of a PSC” 

o “…intention is for material differences to be reported”; “a discrepancy exists when the [firm] 
has information that clearly indicates that the PSC information recorded by Companies House 
is inaccurate. The focus is on clear factual errors, not typing mistakes”

• Examples: wrong person listed as PSC, missing PSC, misapplication of PSC exemption, 
wrong PSC type, wrong address, wrong place of registration, wrong DoB, wrong legal 
form 

• “For example, a spelling error would not be considered a material discrepancy, such as 
Jon Smith instead of John Smith. In this instance, obliged entities should encourage the 
company to contact us to resolve the discrepancy”

• Not simply because the firm has more information than that on the register

• When to report?

o Not specified in the Regulations

o Per guidance, “as soon as reasonably possible” 

• If there is a ML/TF suspicion, not a substitute for a SAR

• Further (industry) guidance awaited
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Enhanced due diligence (1)

• EDD risk factors – reg.33 lists various (non-exhaustive) risk factors which firms must take 
into account in assessing whether a situation presents a higher ML/TF risk, and the EDD 
measures that should be taken to mitigate such risk.  Risk factors supplemented to add:

o The customer is the beneficiary of a life insurance policy

o The customer is a third country national applying for residency or citizenship in an EEA 
state in exchange for transfers of capital, the purchase of property, government bonds 
or investment

o Transaction related to oil, arms, precious metals, tobacco products, cultural artefacts, 
ivory/other items related to protected species, or items of archaeological, historical, 
cultural and religious significance, or of rare scientific value

o Need to ensure that risk assessment processes incorporate these new risk factors

• Complex or unusually large transactions 

o Was previously: EDD on complex/unusually large transactions, or transactions in an 
unusual pattern, if transaction(s) had no apparent economic or legal purpose

• Parallel change to policies, controls and procedures – must have PCPs to identify 
such cases

o LSAG guidance: should be judged in relation to the normal activity of the practice and 
the normal activity of the client
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Enhanced due diligence (2)

• 2017 Regs: EDD on customers “established in” a high risk third country

• 5MLD: adds EDD on transactions “involving” a high risk third country

• 2019 Regs as implemented:

o Business relationship with a person established in a HR3C 

• “Established in” a HR3C : company incorporated in the HR3C, credit/financial institution 
with principal regulatory authority in HR3C, individual resident in that country (not just a 
national)

o “Relevant transaction” with a person established in a HR3C 

• a transaction in relation to which firm is required to apply CDD measures under reg.27 

o Where EDD is necessary, very specific EDD measures are triggered: obtain additional 
information on the customer and UBO; obtain additional information on the intended 
nature of the business relationship; obtain information on source of funds and source of 
wealth of the customer; obtain information on the reasons of for the transaction; obtain 
the approval of senior management for establishing or continuing the business 
relationship; conduct enhanced monitoring of the business relationship by increasing the 
number and timing of controls applied, and selecting patterns of transactions that need 
further examination

• Is “relevant transaction” intended to be restrictive?  Watch for industry guidance - but at present 
LSAG ‘key changes’ note takes a broad approach

• Note the limited (EU-derived) list of HR3Cs – for other high risk countries there may still be a 
need for EDD – but less prescription as to EDD steps
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The 2019 Regulations and crypto-currency providers (1)

• Scope of the 2017 Regulations expanded by adding a new s14A

• More businesses required to comply with AML regulation

o Cryptoasset exchange providers – businesses that exchange, arrange, or 
make arrangements with a view to, enabling cryptoassets to be 
exchanged for money and vice versa, or different kinds of cryptoassets to 
be exchanged for one another

o Custodian wallet providers – businesses that safeguard/administer 
cryptoassets on behalf of their customers, or provide the services 
enabling that to be done
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The 2019 Regulations and crypto-currency providers (2)

• What do these businesses have to do when coming into scope for first time?

o Comply with AML regulation (2017 Regulations, as amended)

o Register with the FCA – registration process opened on 10 January 2020

• New businesses – have to register before can start carrying out relevant 
activity

• Existing businesses – ie those carrying on cryptoasset activity immediately 
before 10 January 2020 – have to register by 10 January 2021 or otherwise 
stop all cryptoasset activity

• ‘Fit and proper’ test

o Carry out AML risk assessments

o Implement

• AML policies, controls and procedures

• AML training

o Appoint an MLRO

o Carry out appropriate customer due diligence when establishing a business 
relationship, carrying out transactions for customers over a certain size

o Carry out ongoing monitoring
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The 2019 Regulations and crypto-currency providers (3)

• FCA has published a new webpage for cryptoasset providers coming within scope for 
the first time

• https://www.fca.org.uk/firms/financial-crime/cryptoassets-aml-ctf-regime

• Key messages from FCA

o Supervision

• FCA’s approach to supervising crypto asset firms for AML compliance will be 
risk-based and in line with its approach to other firms under the 2017 
Regulations

o Disclosure

• certain types of cryptoassets are already regulated in the UK and receive 
protection under the regulatory regime (including FOS / FSCS); others are not

• FCA expects firms to provide clear disclosure to customers about which 
cryptoassets are and are not regulated – in an “appropriate manner”

• See FCA Policy Statement PS 19/22

o Enforcement

• FCA gains specific enforcement powers in the 2019 Regulations to take action 
against crypto firms which do not comply
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A brief word on enforcement

• Changes to Part 9 of the 2017 Regulations on AML supervisory bodies’ enforcement 
powers

o Generally minor and focused on new FCA powers in relation to crypto-currency 
providers

o But notable new requirement on FCA and HMRC (when proposing to use their 
respective enforcement procedures) to check whether the person they are 
proposing to sanction has any previous criminal convictions that may be relevant 
to their determinations

o See reg 9 of the 2019 Regulations

• Reinforcement and clarification of duties on the NCA in relation to information 
sharing

o New Schedule 6A added to the 2017 Regulations

o Specific duty on the National Crime Agency to “take such steps as it considers 
appropriate to co-operate with foreign [Financial Intelligence Units] in their 
performance of FIU functions”

o Reinforced provisions concerning UK responses to inbound requests from 
overseas authorities, and NCA’s issue of outbound requests
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Central automated register for bank account information (1)

• MLD5 requirements (Article 32a)

o Member States to put in place centralised automated mechanisms which 
allow the identification, in a timely manner, of natural and legal persons 
holding or controlling

• payment accounts and bank accounts identified by IBANs

• safe-deposit boxes held at credit institutions

o Ensure this information is directly accessible in an “immediate and unfiltered 
manner” to relevant national authorities

o Minimum requirements as to the information that must be available

o By 26 June 2020, Commission to submit a report on technical specifications 
and procedures for interconnecting these registers across the EU

• 2019 Regulations (new Part 5A)

o Particularly regulation 45C concerning new bank account register

o Provides law enforcement authorities and Gambling Commission with a legal 
basis to request bank account information

o Part 5A won’t come into force until 10 September 2020
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Central automated register for bank account information (2)

• Information that (in future) can be requested by the authorities

o For account holders who are individuals: name, date of birth, address

o For account holders who are companies: address of registered office and 
principal place of business

o Name of any person “purporting to act on behalf of the account holder”

o Name, date of birth and address of any individual with a beneficial 
interest in the account or account holder

o Name, address of registered office and principal place of business of a 
firm which has a beneficial interest in the account holder

o IBAN and other identification number (e.g. a roll number)

o Account opening and (where applicable) closing dates

o Numbers that can be used to verify an individual’s identity, e.g. passport 
or driving licence number that the institution took to satisfy CDD 
requirements
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Central automated register for bank account information (3)

• Safeguards

• Restrictions on access – regulation 45E

o National Crime Agency can request the information for any purpose in 
connection with its functions

o Other law enforcement authorities can only request for specific purposes

• Principally to investigate money laundering, terrorism, terrorist 
financing

o Requirement for a “senior officer” of the authority to give prior written 
approval

o Senior officer must be satisfied that the request complies, is 
“proportionate to the purpose or purposes of the request”

• Restrictions on use of information obtained – regulation 45F(1)

• Secretary of State must carry out reviews of the mechanism from time to 
time – regulation 45F(4)

• Record keeping requirements – regulation 45G
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…but worth watching out for

Not in the 2019 Regulations…
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Not in the 2019 Regulations...

• Trust UBO register

o Extension from trusts having tax consequences to all UK resident express trusts, 
non-EU resident trusts acquiring property in the UK, non-EU resident express 
trusts forming a business raltionship with a UK regulated firm 

o Extended access to the register (eg to regulated firms conducting CDD, those with 
a “legitimate interest”)

o Very significant for the UK 

o HMRC consultation on changes to the Trust Registration Service still awaited

o Due to be implemented by 10 March 2020

• Authorities to have access to information on owners of real estate – UK draft 
Registration of Overseas Entities Bill published in summer 2018

• Master list of 'prominent public functions' for determining who is a PEP

• Update to JMLSG (and other industry) guidance

• Looking forward, interconnection of registers across the EU? 

o Beneficial ownership registers (companies and trusts)

o Bank account registers or central retrieval systems
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Upcoming Corporate Law webinars

• The Fifth Money Laundering Directive (2020) – 3rd February 2020

• Mastering corporate due diligence (2020) – 24th February 2020

• The latest in corporate restructuring and insolvency (2020) – 23rd March 2020

• (LIVE) The latest corporate law cases (2020) – 26th May 2020

LexisNexis® Confidential 30

Thank you and reminders

• This webinar is designed to help solicitors meet requirements A2 (Maintain competence and legal 
knowledge) and A4 (Draw on detailed knowledge/understanding) of the SRA's Statement of 
solicitor competence. You may also use the quiz, which can be accessed via the "Take a quiz" link 
on the webinar details page, to reinforce your understanding of the webinar content. You should 
answer 7 out of 10 questions correctly and will have two attempts at the quiz. 

• Please submit feedback via the survey screen.

• This webinar will be archived immediately, and will be available to view on-demand for 24
months.

• A transcript of the webinar can be made available on request within 48 hours.

• You can use the training and evaluation record form which is included in the supporting materials 
for this webinar to log this training activity and how it relates to the continuing competences that 
the SRA requires from all solicitors.

If you have any queries, please contact us:

webinars@lexisnexis.co.uk 

+44 (0) 330 161 2401

@LexisUKWebinars

lexisnexis-webinars
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Thank you for attending.

We hope you’ve enjoyed this session.

Bespoke in-house training solutions

• Tailored for your business

• Extensive portfolio of expert presenters

• All areas of legal practice covered

• Location of your choice

Find out more - http://www.lexiswebinars.co.uk/in-house-training


