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The latest tax cases (2020)

11 June 2020
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www.lexiswebinars.co.uk/test-your-system to ensure that your 

network and PC are configured correctly.

Tip: Press F11 on your keyboard to enlarge the webinar player.
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The law as stated during this webinar is 

up to date as of 9 June 2020

The latest tax cases (2020)
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Territoriality of information notices

R (oao) Jimenez v HMRC
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R (oao) Jimenez v FTT [2019] EWCA Civ 51 (1) 

• Tax investigation into UK national living in Dubai

• Principal issue around his tax residence

• HMRC issued an information notice under Sch 36 FA 2008 requiring details of 
bank / credit card accounts and visits to UK

• By way of background, under Sch 36 FA 2008:

o HMRC have the power to issue a notice to a taxpayer requiring them to 
provide information / documents that are reasonably required for the 
purposes of checking their tax position

o HMRC can also issue notices to third parties (but only with taxpayer 
agreement or tribunal approval)

o Various limitations/exclusions (eg for privileged material)

• Notice was originally approved by FTT; taxpayer challenged (by way of 
judicial review) on grounds that an information notice could not be issued 
extra-territorially
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R (oao) Jimenez v FTT [2019] EWCA Civ 51 (2)

• CA decided Sch 36 taxpayer notice could be issued outside the jurisdiction

• General presumption that UK legislation does not have extra-territorial 
effect; but really a question of construction of statute in question, in context 
of principles of international law 

• Relevant principles here were:

o Purpose of Sch 36 - investigatory powers to verify taxpayer's self-
assessment; many of the relevant taxes can be imposed on persons 
outside UK; so unlikely to be UK-limited

o No territorial limitation in words of statute

o Purpose of legislation – obvious public interest in allowing HMRC to collect 
info cross-border to prevent tax evasion etc

o Subject-matter of Sch 36 is status as UK taxpayer not residence

o Non-compliance is not a criminal offence (so presumption that statute 
does not make conduct abroad criminal not in point)

o Sending of notice abroad does not contravene UK’s international 
obligations – does not require the performance of an official act abroad
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R (oao) Jimenez v FTT [2019] EWCA Civ 51 (3)

• Permission granted to appeal to Supreme Court – hearing date awaited

• FTT subsequently applied reasoning to third party notice in PQ v HMRC 
[2019] UKFTT 371 – held that third party notices can also be issued abroad, 
where there is a 'sufficient connection' between the intended recipient and 
the information sought to be obtained.

• Significant consequences:

o Further boost to HMRC’s ever-increasing information-gathering powers 
and territorial reach

o HMRC don’t need to make requests under treaties / conventions – can go 
straight to overseas taxpayer / person

o So information-gathering process likely to be much quicker

o Impact on residents of offshore jurisdictions with no/limited information 
exchange treaties/conventions – eg trust companies?
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Zipvit v HMRC
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Zipvit v HMRC

Background facts

• Zipvit (“Z”): a fully taxable business that supplied vitamins and minerals to its
customers by mail order, using Royal Mail (“RM”).

• When these services were made, RM and HMRC (and Z) considered the
supplies were exempt from VAT. No invoices that included amounts of VAT
were issued.

• 2009: TNT Post UK Ltd C-357/07 [2009] STC 1438. Exemption does not apply
to supplies “for which the terms have been individually negotiated. ”

• Z sought to recover from HMRC as input tax the output tax which RM should
have accounted to HMRC for on the supplies to Z but did not.



16/06/2020

6

LexisNexis® Confidential 11

First-tier Tribunal [2014] UKFTT 649 (TC)

Argument One – conforming interpretation

• Z: 

o The postal exemption must be interpreted so as to achieve the purpose of 
the PVD, and so must take account of TNT (Marleasing). 

• FTT: 

o a conforming construction must be adopted. The supplies were standard
rated as a matter of UK law.

o Obiter, Z could, in any event, rely on direct effect of PVD to the same end.
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First-tier Tribunal

• Argument Two - was VAT “due from or paid” by Z (within the meaning of
Article 168(a), PVD)?

• Z:

o It paid RM the contract price. The supply was standard rated. Therefore, an
appropriate percentage of the price paid to RM comprised VAT.

• Tribunal:

o Wrong question / entity. The issue is whether VAT was “due or paid” by RM.

o VAT was not paid to HMRC by RM.

o Was it “due”?

o No.

o There was no enforceable tax claim against RM:

• The VAT was not declared by RM either in its VAT returns or in a voluntary
disclosure.

• RM had not issued any invoices showing the VAT as due.

• HMRC had not assessed RM (and was out of time).
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First-tier Tribunal

• Argument Three – no VAT invoice

oRegulation 29(2), VAT Regulations 1995/2518 gives HMRC a discretion where
no VAT invoice.

oHMRC refused to exercise the discretion.

o Tribunal:

• HMRC's decision not to accept alternative evidence cannot be impugned.

• “Why should HMRC pay a refund out of public funds where it is not legally
obliged to do so and such repayment would represent a windfall for the

appellant rather than compensation for a real loss?” (§195)

LexisNexis® Confidential 14

Upper Tribunal [2016] STC 1782

Due and paid

• Both HMRC and Z: FTT was wrong in saying that the VAT due or paid means
due from or paid by the supplier. It means due or paid by the customer (PPUH
Stehcemp v Dyrektor Izby Skarbowej w Łodzi , Case C-277/14).

• UT: “the FTT plainly went off on a frolic of its own in deciding otherwise”

• Z: as it paid RM the contract price and the supply was in law standard rated,
the price paid must have included VAT.

• HMRC: the contract determines whether or not VAT is included in the price. Z
has not borne the economic burden of VAT.

• UT: prefer Z’s argument, but academic only because of the invoice issue.

Invoices

• HMRC entitled to consider why a VAT invoice was not held:

o Z did not bear the economic burden of VAT, yet claims it must be treated in effect
as if it had paid VAT.

o RM priced its services to include the VAT on inputs which it could not recover as its
services were exempt.
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Court of Appeal [2018] STC 1502

• Facts revisited

• Underlying factual position regarding the obligations of Z under its contract
with RM fully investigated and findings of fact made (Ladd v Marshall).

• Due and Paid

• If RM had a contractual right to recover from Z an amount equivalent to the
VAT, but took no steps to enforce that right, reference to the CJEU needed to
determine whether Z is entitled to claim a deduction for the VAT element of
the original purchase price on the footing that it must now be treated as
inclusive of VAT.

• If RM had no contractual right, Tulică v Agenţia Naţională de Administrare
Fiscală (C-249/12 and C-250/12) determines that the price paid for each
supply must be treated as VAT-inclusive. Since Z paid the original invoiced
prices of the supplies in full, it has "paid" the VAT element contained in those
prices.
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Court of Appeal [2018] STC 1502

• Invoices

• Obvious detriment to HMRC and the public purse if Z were able to obtain a
deduction without first showing that the tax in question had been paid by RM.

• “A retrospective recharacterisation of sums originally paid on the footing that
the supplies in question were exempt would now yield an uncovenanted bonus
to Z, generated by nothing more than Z's unilateral decision to treat the
amounts originally paid as VAT-inclusive. It would, I think, be offensive to most
people's sense of fiscal justice if a mechanical accounting exercise of this
nature were permitted to generate a very substantial input tax credit, in
circumstances where (for whatever reason) none of the tax in question has
been paid by the supplier. “
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Supreme Court [2020] STC 865

• Neither issue acte clair. Accordingly, reference to the CJEU:

(1) Where (i) HMRC, RM and Z treat a standard rated supply as exempt, (ii) the contract
states that the price was exclusive of VAT and that if VAT were due Z should bear the
cost of it, (iii) RM never claims the additional VAT due and (iv) HMRC cannot claim
from RM the VAT is the effect of PVD that the price actually paid is the combination of
a net chargeable amount plus VAT, so Z can claim to deduct input tax as VAT "paid"?

(2) Alternatively, can Z claim to deduct input tax as VAT "due“?

(3) If Z is unable to produce a VAT invoice in these circumstances, is it entitled to claim to
deduct input tax?

(4) In answering these questions:

(a) is it relevant to investigate whether RM would have a defence to any attempt by
HMRC to issue an assessment?

(b) is it relevant that Z knew that the supply was not exempt, and could have offered to
pay the VAT, so that it could be passed on to HMRC, but did not?
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Employment status – mutuality of 

obligation

HMRC v PGMOL
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HMRC v PGMOL [2020] UKUT 0147 (1)

• Upper Tribunal decision on whether football referees (“National Group” 
referees not Premier League referees) were employed or self-employed

• Appeal by HMRC – FTT found that refs were self-employed

• Overarching contract between PGMOL and refs

• But also a separate contract for each match appointment

• Refs were appointed to matches.  Up to referee to accept match 
appointment; and no sanction if not fulfilled. Similarly PGMOL could cancel 
appointment without breach of contract. Ref simply wouldn’t get paid

• Refs were dedicated, hard-working individuals, who did it for the love of the 
game.  Part-time; typically have other, full-time employment

LexisNexis® Confidential 20

HMRC v PGMOL [2020] UKUT 0147 (2)

• Question was whether refs were employees of PGMOL (such that PGMOL 
should have operated PAYE).

• 3 conditions for employment:

o Worker agrees to provide his own work in performing some service for 
remuneration (commonly known as mutuality of obligation (MOO))

o Control by the “employer”

o Other provisions of contract consistent with employment

• Issue here mainly MOO – v hot topic in today’s labour market
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HMRC v PGMOL [2020] UKUT 0147 (3)

• HMRC said MOO only relevant to existence of a contract – UT disagreed.  
MOO is an essential requirement in characterisation as employment 
contract. For MOO to exist:

o Employee must be required to do some work, personally

o Employer must be required to provide work or a retainer in its absence

o Obligations must subsist through whole contract

• Express term in overarching contract that no obligation to provide or accept 
work; this also reflected commercial reality.  So no MOO

• Some level of MOO for individual contracts, but not sufficient – could be 
cancelled by either party without breach

• “Worker” status for employment law purposes not relevant – this can exist 
without any obligation on company to provide work

• So FTT not wrong – no MOO so refs were not employees 
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HMRC v PGMOL [2020] UKUT 0147 (4)

• Brief discussion on control element – FTT found not sufficient control 
(ultimate arbiter of referees was laws of the game)

• UT disagreed – said FTT erred in saying there was not sufficient control 
because there was no right for PGMOL to step in during performance of the 
contract (ie during a match) 

• Did not necessarily mean there was sufficient control, but given its 
conclusion on MOO, UT declined to answer the point or remit to FTT

• Implications?

o Unusual circumstances (refs were passionate hobbyists)

o But clear guidance on MOO that is of wider application

o Very relevant in today’s labour market – gig economy, zero hours contracts

o MOO is also a point HMRC seek to downplay/dismiss in employment status 
disputes – revisit?

o Observations on control potentially interesting too – importance of 
framework of control vs right to step in during performance
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Credit Suisse Securities (Europe) 

Limited v HMRC 
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Credit Suisse Securities (Europe) Limited v HMRC [2020] UKFTT 
0086

• Bank payroll tax (“BPT”): temporary tax imposed by Schedule 1, Finance Act
2010, on certain forms of remuneration awarded to employees of banks
between December 2009 and April 2010.

• CS operated a deferred variable award scheme for senior employees
(“APPA”).

• Discussions about APPA between HMRC and CS before and after its BPT
return was due to be filed. No agreement reached as to whether BPT applied.

• HMRC eventually concluded that the awards under the APPA were subject to
BPT. It issued closure notices, increasing the tax payable by £83,144,379.

• But, had HMRC opened an enquiry?

• FTT concluded (obiter) that BPT applied to APPA.
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Credit Suisse Securities 

• Paragraph 23, Schedule 1, FA 2010:

“(1) HMRC may enquire into a bank payroll tax return if they give notice to
the taxable company of their intention to do so within the time allowed.

(2) If the return was delivered on or before 31 August 2010, notice of
enquiry may be given at any time on or before 31 August 2011.”

• BPT notice of enquiry provisions virtually identical to s.9A, TMA (income tax)
and para 24, Sch 18, FA 1998 (corporation tax).
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Credit Suisse Securities 

HMRC:

(1) “Giving notice” means to intimate or to convey HMRC's intention to enquire
(Spring Salmon and Seafood Ltd v Inland Revenue Commissioners [2004] STC
444)

(2) Notice does not have to be in writing; there is no prescribed format, specific
wording or formality required (Flaxmode v HMRC [2008] STC (SCD) 666)

(3) What would a reasonable taxpayer in CS's position have understood from
HMRC's communications? (Wickersham v HMRC [2016] EWHC 2956 (Ch))

(4) Have HMRC sufficiently intimated or conveyed their intention? (HMRC v
Mabbutt [2017] UKUT 289 (TCC))

(5) Notice must be clear (Raftopoulou v HMRC [2019] 1 WLR 1528)

(6) The context is critical (Bristol & West plc v HMRC [2017] 1 WLR 2792)
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Credit Suisse Securities 

• Pre hearing, HMRC argued:

o Notice of enquiry had been given orally at a meeting on 2 November 2010.

o If not, by letter dated 15 February 2011.

o If not, the whole of HMRC's correspondence and communications with CS
"should be taken as a whole, so far as giving notice is concerned."

• On the first day of the hearing, HMRC argued:

“for the first time that [the officer’s] letter of 19 August 2011 constituted a valid
notice. It is worth noting that at no stage did it occur to [the officer] that his
letter of 19 August 2011 constituted such a notice. In addition, the HMRC
officer who carried out the statutory of review did not, apparently, consider
the letter of 19 August 2011 to be a notice of enquiry.”
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Credit Suisse Securities 

FTT, in reliance on Raftopoulou:

1) There is no prescribed form for an enquiry notice.

2) An enquiry notice must be understood by a reasonable taxpayer as giving notice of an
intention to enquire into a return.

3) The enquiry provisions suggest a procedure with some degree of formality and also
suggest a procedure with a beginning, a middle and an end.

4) The opening of an enquiry has significant statutory consequences, including the right
of HMRC to call for information and/or documents.

5) Paragraph 23 envisages that the notice will precede the enquiry and certainly will
precede the closure of the enquiry.

6) The notice precedes the enquiry and alerts the taxpayer to the start of a formal
process with its attendant statutory powers available to HMRC.
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Credit Suisse Securities 

• The words in paragraph 23(1) are plain English words which have a straightforward
meaning. Nonetheless, they must, of course, be construed purposively and in their
statutory context.

• A valid notice of enquiry under paragraph 23 can not be given as a matter of
inference.

• HMRC’s argument is inconsistent with the scheme of the legislation:

“HMRC's argument amounts in short to the proposition that if an officer merely proceeds
to carry out an "enquiry" (engaging in a technical debate and requesting information),
without giving the usual notice, a taxpayer ought in many cases to be able infer from
this "enquiry" process that in some manner a notice has been or is thereby being given.
That is emphatically not what the statutory scheme envisages. …, if HMRC's argument
is correct it makes the requirement for [an enquiry] notice to be given almost
redundant … – on HMRC's case the "enquiry" becomes the notice. That cannot be
correct.”

• Even HMRC seemed uncertain as to when they had given notice of their intention to
enquire into CS's return.
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Deeming provisions in tax treaties

Fowler v HMRC
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Fowler v HMRC [2020] UKSC 22 (1)

• Supreme Court decision on the application of deeming provisions in a tax 
treaty context

• Taxpayer was a deep-sea diver – SA resident but did work in UK as an 
employee

• Under s 15 ITTOIA, this sort of work done by employed divers is “treated for 
income tax purposes as the carrying on of a trade in the UK”

• Question as to whether relief was available under UK-SA double tax treaty 
(DTT):

o Article 14 (Employment) - employment income is taxed where it is earned 
(i.e. here, the UK)

o Article 7 (Business profits) - earnings of a self-employed trade are taxed 
where the person is resident (i.e. here SA), unless through a UK permanent 
establishment (not the case here) 
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Fowler v HMRC [2020] UKSC 22 (2)

• Supreme Court allowed HMRC’s appeal – taxpayer’s income should be 
treated as employment income for DTT purposes (so taxed in UK)

• Under DTT, terms used in treaty must be given meaning in the law of the 
state seeking to recover the tax (here the UK)

• Which treaty provision applied – employment or business profits?

• Answer in this case depends on true construction of treaty articles – in 
particular meaning of terms “profits”, “enterprise of a contracting state”, 
“salaries, wages and other similar remuneration” and “employment”

• DTT must be applied to real world, not fictional world of UK tax legislation, 
unless the deeming provision changes the meaning of the terms as applied in 
the DTT (per OECD commentary; bilateral international agreement)

• Deeming provision doesn’t generally give a different meaning to relevant 
terms. S 15 ITTOIA takes usual meaning of terms and creates a fiction
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Fowler v HMRC [2020] UKSC 22 (3)

• Purpose of the particular deeming also relevant: 

o Not to decide whether divers are taxed in UK on employment income; 

o but rather to adjust how the income is taxed, specifically by allowing a 
more generous regime for the deduction of expenses (divers generally 
incur their own, significant costs);

o Not to render divers immune from UK tax – would be contrary to purpose 
of treaty

• So HMRC’s appeal allowed – employment income article applied and income 
taxed in UK 
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Fowler v HMRC [2020] UKSC 22 (4)

• Implications?

o Treatment of divers is clearly a narrow point, but

o Lots of deeming provisions in UK tax code that tax one type of receipt as 
something else – eg capital gains as income (eg offshore income gains, 
profits from deeply discounted securities)

o Applying this logic, are they dealt with under capital gains articles of 
treaty?

o Query impact on treatment of deemed income where no real world 
income or where income of one party is deemed to arise to another (eg 
transfer of assets abroad, settlements code, IR35)

o No easy/general answers - will require a close analysis of the purpose of 
the deeming provision in each case
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Henkes v HMRC
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Henkes v HMRC [2020] UKFTT 00159 (TC)

• Background facts

• Mr. Henke considered himself to be domiciled outside the UK. He filed his tax
returns on the basis that he was entitled to be taxed (and elected to be taxed)
on the remittance basis.

• HMRC opened enquiries into 2 returns (in December 2016 and November
2017).

• Mr. Henke applied for closure notices.

• HMRC issued information notices.

• The FTT proceedings concerned Mr. Henke’s appeal against the information
notices and application for closure notices.
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Henkes

• Jurisdictional issues

(1) Abuse of process

• HMRC argued FTT had already ruled that the issue of Mr. Henke's domicile
would not be addressed in the proceedings.

• FTT disagreed.

(2) Role of the FTT

• Is the FTT entitled to determine the question of a person's domicile in the
course of considering an application for a closure notice or an appeal against
an Information Notice?

• The Executors of Mrs RW Levy v The Commissioners for Her Majesty's
Revenue and Customs [2019] UKFTT 418 (TC) - FTT did not have the power to
determine the question of domicile at this stage in the process.

• FTT disagreed.
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Henkes

• Vodafone 2:

• No direct application, as question of law, whereas the present case concerns a mixed
question of law and fact.

• No distinction in principle between the threshold question of law which was in issue
in Vodafone 2 and the threshold mixed question of law and fact here: both a question
that produces a binary answer that is capable of bringing the proceedings to a close.

• It is a question that a specialist tax tribunal is perfectly capable of answering.

• Estoppel

• In Levy the parties proceeded on the basis that any decision that the FTT made in the
course of closure notice proceedings in relation to domicile would not bind HMRC in
issuing their closure notice or the FTT in any subsequent appeal. See Caffoor v Income
Tax Commissioner [1961] AC 584.

• Mr. Henkes: decision would be binding in any subsequent appeal against the closure
notice.

• FTT: issue estoppel and the broader, more flexible, doctrine of abuse of process mean
that the domicile issue could not be re-litigated.
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Henkes

• Information Notices

• The FTT can address and determine the threshold question of domicile
before considering whether the information is reasonably required.

• Should FTT exercise its power?

o Balance between the right of HMRC to ensure that it has the armoury to
pursue investigations and the right of the Appellant to be protected from
undue delay in closing the enquiries.

oHMRC's enquiries had been ongoing for over three years.

o The taxpayer had been put to a considerable amount of trouble and expense
in answering numerous questions about his domicile.

o The question of his domicile was, effectively, the sole issue that had to be
resolved to conclude matters.

• It was appropriate for the FTT to determine the taxpayer's domicile.

LexisNexis® Confidential 40

Henkes

Domicile

• In order to have acquired a UK domicile, the taxpayer must, at some point prior to the
relevant tax year, have:

(1) had his only or chief residence in the UK; and

(2) formed the intention to remain in the UK indefinitely.

• The taxpayer's 'chief' residence was in the UK. His only other residence (in Spain) was
visited infrequently and on a seasonal basis.

• The taxpayer had no strong links or attachment to any jurisdiction other than the UK.

• He had strong connections with the UK in terms of his wife and family.

• There were significant uncertainties in relation to the fixedness and clarity of the
circumstances that would lead the taxpayer to leave the UK.

• The taxpayer had, on balance, acquired a UK domicile of choice.
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Henkes

FTT’s decision

• HMRC had reasonable grounds for not issuing a closure notice in relation to
each of the tax years in issue.

• The information requested by HMRC in the Information Notices was 
reasonably required. 

LexisNexis® Confidential 42

Upcoming Tax for General Practice webinars

• Inheritance Tax and trusts in 2020 – 19 June 2020

• Share-based incentives in 2020 – 8 July 2020

• Negotiating and drafting tax indemnities and warranties (2020) – 14 October 
2020
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Thank you and reminders

• This webinar is designed to help solicitors meet requirements A2 (Maintain competence and legal 
knowledge) and A4 (Draw on detailed knowledge/understanding) of the SRA's Statement of 
solicitor competence. You may also use the quiz, which can be accessed via the "Take a quiz" link 
on the webinar details page, to reinforce your understanding of the webinar content. You should 
answer 7 out of 10 questions correctly and will have two attempts at the quiz. 

• Please submit feedback via the survey screen.

• This webinar will be archived immediately, and will be available to view on-demand for 24
months.

• A transcript of the webinar can be made available on request within 48 hours.

• You can use the training and evaluation record form which is included in the supporting materials 
for this webinar to log this training activity and how it relates to the continuing competences that 
the SRA requires from all solicitors.

If you have any queries, please contact us:

webinars@lexisnexis.co.uk 

+44 (0) 330 161 2401

@LexisUKWebinars

lexisnexis-webinars

Thank you for attending.

We hope you’ve enjoyed this session.

Bespoke in-house training solutions

• Tailored for your business

• Extensive portfolio of expert presenters

• All areas of legal practice covered

• Location of your choice

Find out more - http://www.lexiswebinars.co.uk/in-house-training


