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Shantanu Majumdar

The Business and Property 

Courts of England and Wales
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Origins

• Final Report in 2016 of the Civil Courts Structure Review

• Briggs LJ
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• Everything on the table

• Options/recommendations included

o abolition of the Queen’s Bench and Chancery Divisions 
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• Less radically

o “moving the boundary” between the two and renaming the Chancery 
Division “to reflect its focus upon business and property work”

o “greatly increased listing and ticketing flexibility, enabling judges to sit 
frequently outside their Division”
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• Combination of two in establishment of Business and Property Courts of 
England and Wales (“BPC”)

• Began operation in October 2017
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• BPC overarching structure bringing together the “specialist jurisdictions” of 
England and Wales:

o Commercial Court (inc Admiralty Court), 

o the Chancery Division Courts and 

o the Technology and Construction Court

o the Mercantile Courts (renamed “Circuit Commercial Courts”) 
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• List of lists

o Admiralty Court (QBD) 

o Business List (ChD) 

• Potential further choice of 

• Financial Services and Regulatory 

• Pensions

• sub-lists.
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• Commercial Court (QBD) 

o with option to issue in the London Circuit Commercial Court instead in 
London, or Circuit Commercial Court in other centres) 

• Competition List (ChD) 

• Financial List (ChD/QBD) 
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• Financial List (ChD/QBD) 

• Insolvency and Companies List (ChD)

o Insolvency or 

o Companies 

o sub-lists.
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• Intellectual Property List (ChD) (with further choice of 

o Patents Court or 

o IPEC 

• Property,Trusts and Probate List (ChD) 

• Revenue List (ChD) 

• Technology and Construction Court (QBD) 
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• All of the courts in London doing this work  already based in the Rolls Building 
(opened 2011)

• BPC builds on (influenced by?) existing geographical concentration.

• “largest specialist centre for financial, business and property litigation in the 
world”
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• Practice Direction 57AA applies to the BPC and provides that all existing

o statutory provisions, rules, procedural rules and practice directions and 
guides continue to apply to the particular kind of work in question;

o PD 57AA prevails where it conflicts with another applicable practice 
direction, but 57AA is mercifully short.
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• The BPC also established in the High Court District Registries in

o Birmingham;

o Bristol

o Leeds

o Liverpool

o Manchester

o Newcastle and 

o Cardiff
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• PD 57AA (para 2.3(2)) provides (with certain exceptions) BPC claims with 
“significant links” to 

o a particular circuit outside London

o or  elsewhere in the SE Circuit 

must be issued in the BPC District Registry in that circuit.
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• The link to a circuit is established (PD 57AA 2.3(3)) by

(a) one or more of the parties has its address or registered office in the circuit 
in question (with extra weight given to the address of any non-represented 
parties);

(b) at least one of the witnesses expected to give oral evidence at trial or 
other hearing is located in the circuit;

(c) the dispute occurred in a location within the circuit;

(d) the dispute concerns land, goods or other assets located in the circuit; or

(e) the parties’ legal representatives are based in the circuit.

A link also exists where there are already proceedings in a particular circuit with 
significant common questions of law or fact
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Disclosure Pilot

• January 2019 saw the commencement of a 2 year long national Disclosure pilot scheme in the 
Business and Property Courts. Despite the best efforts of Lord Woolf in 1999 and Sir Rupert 
Jackson in 2013, Disclosure has continued to run amok. Sir Rupert wrote a Disclosure menu which 
ranged from nothing to open ended PERUVIAN GUANO (1882) 11QBD 55 material but sadly the 
Judiciary has failed to embrace it. Standard disclosure remains the norm, even though Lord 
Neuberger in his 2017 Hamlyn Lecture at Oxford described the vast bulk of Disclosure as futile.

• The Disclosure pilot scheme in the Business and Property Courts kicked in nationally at the start 
of January 2019.It does not apply to QBD or County Court actions. If successful, it will be 
extended to all Courts.

• What has changed? Several implicit obligations are now spelt out and the overall intention is to 
curb disclosure as much as possible. Impetus for change came from the 100 General Counsel 
group. At the January 2018 London reform meeting it was explained that the explosion in 
electronic documents had swamped companies and the current Disclosure approach was failing. 
Attempts by both Lord Woolf in 1999 and Sir Rupert Jackson in 2013 to cut the exercise down 
were unsuccessful. The aim is to reduce Disclosure activity although there is considerable front -
loading under the new measures. 

• Reform by Practice Direction is now upon us. All following references are to the numbered 
paragraphs within the PD. We have had one important decision on the application of the 
Disclosure Pilot Scheme. In UTB LLC v SHEFFIELD UNITED LIMITED (2019) EWHC 914 (Ch) Sir 
Geoffrey Vos contradicted guidance found in ‘The White Book’ (general editor Sir Geoffrey Vos). 
He held that the Pilot applies to all proceedings regardless of when they were commenced and 
even if a Disclosure Order had been made prior to 1st January 2019. Such a Disclosure order will 
not be disturbed but it remains open to the Court to make further orders under the Pilot regime.
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Identifying the scope of disclosure 

Parties and their representatives are to cooperate with one another and assist the Court 
in identifying the scope of disclosure which is relevant and proportionate to the dispute 
(2.3 and 2.4).The overriding objective already requires cooperation across the board.

The definition of ‘document’ captures any format including paper and electronic items 
(2.5). Metadata, being data about data, is also caught (2.6). So for example, metadata 
about a photograph can reveal the model of camera which with the picture was taken.

Intriguing duties are identified in Part 3.A party who knows that it is a party to 
proceedings or may become one shall 

1. take reasonable steps to preserve documents in its control that may be relevant to any 
issue.

2. once proceedings are commenced disclose, regardless of any order, known adverse 
documents (defined in 2.8), unless they are privileged; 

3. comply with any Court order for disclosure. 

4. undertake any search for documents in a responsible and conscientious manner. 

5. act honestly in relation to the disclosure process and in reviewing documents disclosed 
to it. 

6. use reasonable efforts to avoid providing documents that have no relevance to the 
issues in the proceedings.
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Legal representatives

Legal representatives have explicit obligations to the Court too. These similarly 
arise upon being instructed by a client who is, or may become, a party to 
proceedings.

1. To take reasonable steps to preserve documents in their control that may be 
relevant. 

2. to take reasonable steps to advise and assist the party to comply with its 
disclosure duties. 

3. to liaise and cooperate with the legal representatives of the other parties to 
promote the reliable, efficient and cost - effective conduct of disclosure, 
including through the use of technology. 

4. to act honestly in relation to the process of giving and reviewing documents 
disclosed by the other party. 

5. to undertake a review to satisfy themselves that any claim by the party to 
privilege from disclosing a document is properly made and the reason for 
asserting privilege is sufficiently explained.
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Duties

• All of these duties are continuing (3.3) and subsist until the conclusion of the 
proceedings (which includes any appeal) or until it is clear there will be no 
proceedings.

• The long - standing duty to preserve documents is restated in Part 4. Any 
deletion or destruction processes shall be suspended (4.2.1). Remarkably, a 
duty is imposed  which requires the party to write to all employees and 
former employees to ensure that documents be preserved and not be deleted 
(4.2.2).

• I suggest that upon first being instructed one should, in writing, explain the 
full nature of the Disclosure process and the adverse consequences which 
flow where documents are not preserved. Ask the client to respond in writing 
to confirm that they indeed comprehend their duties. 

• Upon service of Particulars or Defence each party must confirm that 
preservation obligations have been fulfilled (4.5).

LexisNexis® Confidential 24

Exemption to costs management

• A vital exemption to costs management is created by PD 22.2. In cases where 
the cost budgeting scheme applies, if it is not practical to complete the 
disclosure section of Form H in relation to disclosure prior to the court making 
an order in relation to disclosure at the case management conference, the 
parties may notify the court that they have agreed to postpone completion of 
that section of Form H until after the case management conference. 

• If they have agreed to postpone, they must complete the disclosure section 
within such period as is ordered by the court after an order for disclosure has 
been made at the case management conference. Where possible the court 
will then consider (and if appropriate, approve) that part of the cost budget 
without an oral hearing. This may prove disruptive.
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Initial Disclosure

Initial Disclosure (Part 5) is at the core of the new regime. It is the starting point 
and could also be the end too. Alongside the statement of case each party must 
provide to all other parties an Initial Disclosure List itemising and accompanied 
by copies of:

1. the key documents on which it has relied; and 

2. the key documents that are necessary to enable the other parties to 
understand the claim/defence they must meet. Initial Disclosure is not an 
inevitability. It doesn’t apply where a Part 7 claim form is served without 
particulars or to a Part 8 claim form.

Again, it is open to the parties to agree to dispense with Initial Disclosure (5.8). 
Reasons for so agreeing shall be recorded by the parties. The Court could make 
an order that it is not required.

A final exclusion arises where (5.3.3) a party in good faith concludes and 
confirms in writing that Initial Disclosure would involve it or any other party 
supplying whichever is the larger of 1,000 pages or 200 documents, at which 
point the requirement for Initial Disclosure ceases for all parties. Copies will be 
provided in electronic form unless otherwise agreed or ordered (5.5).
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Cont.

On giving Initial Disclosure a party shall not provide material already disclosed such as 
that supplied under a  Protocol.

The next step down the road is Extended Disclosure. This is for the Court to adjudicate 
upon. PD6.4 states that “In all cases, an order for Extended Disclosure must be 
reasonable and proportionate having regard to the overriding objective including the 
following factors—

(1) the nature and complexity of the issues in the proceedings.

(2) the importance of the case, including any non-monetary relief sought.

(3) the likelihood of documents existing that will have probative value in supporting or 
undermining a party’s claim or defence.

(4) the number of documents involved.

(5) the ease and expense of searching for and retrieval of any particular document (taking 
into account any limitations on the information available and on the likely accuracy of 
any costs estimates).

(6) the financial position of each party; and

(7) the need to ensure the case is dealt with expeditiously, fairly and at proportionate 
cost.

The Court can direct how Extended Disclosure shall be undertaken. This can include (9.1) 
the use of technology such as those applying keyword searches and Predictive Coding 
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Predictive Coding

In PYRRHO INVESTMENTS v MWB PROPERTY LIMITED (2016) EWHC 256 (Ch) the use of predictive 
coding was approved. In BROWN v BCA TRADING (2016) EWHC 1464 (Ch) the Court imposed 
predictive coding upon the reticent parties. 
There are 5 models and they are found in Part 8 of the PD. No model will apply unless the Court says 
so (8.2). There is no presumption that any party shall be entitled to extended disclosure and “in 
particular” this applies to standard and Peruvian Guano models (D and E respectively). The Court 
could apply different models to different issues. 
Model A: Disclosure confined to known adverse documents
The court may order that the only disclosure required in relation to some or all the Issues for 
Disclosure is of known adverse documents in accordance with the (continuing) duty under paragraph 
3.1(2) above.
Model B: Limited Disclosure 
(1) The court may order the parties to disclose (where and to the extent that they have not already 
done so by way of Initial Disclosure, and without limit as to quantity)—
(a) the key documents on which they have relied (expressly or otherwise) in support of the claims or 
defences advanced in their statement(s) of case; and
(b) the key documents that are necessary to enable the other parties to understand the claim or 
defence they have to meet. And in addition to disclose known adverse documents in accordance 
with their (continuing) duty under paragraph 3.1(2) above.
(2) A party giving Model B Disclosure is under no obligation to undertake a search for documents 
beyond any search already conducted for the purposes of obtaining advice on its claim or defence or 
preparing its statement(s) of case. Where it does undertake a search however then the (continuing) 
duty under paragraph 3.1(2) will apply.
Model C: Request-led search-based disclosure; this emulates arbitration whereby specific documents 
or narrow categories of documents are sought by an opponent.
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Cont.

(1) The court may order a party to give disclosure of particular documents or 
narrow classes of documents relating to a particular Issue for Disclosure, by 
reference to requests set out in or to be set out in Section 1B of the Disclosure 
Review Document or otherwise defined by the court.

(2) If the parties cannot agree that disclosure should be given, or the disclosure 
to be given, pursuant to a request, then the requesting party must raise the 
request at the case management conference. The court will determine whether 
the request is reasonable and proportionate and may either order the disclosing 
party to search for the documents requested, refuse the request, or order the 
disclosing party to search for a narrower class of documents than that 
requested. Any appropriate limits to the scope of the searches to be undertaken 
will be determined by the court using the information provided in the Disclosure 
Review Document.

(3) For the avoidance of doubt, a party giving Model C Disclosure must still 
comply with the duty under paragraph 3.1(2) above to disclose known adverse 
documents; these will include any arising from the search directed by the court.
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Model D: Narrow search-based disclosure, with or without Narrative Documents
(1) Under Model D, a party shall disclose documents which are likely to support or adversely affect 
its claim or defence or that of another party in relation to one or more of the Issues for Disclosure.
(2) Each party is required to undertake a reasonable and proportionate search in relation to the 
Issues for Disclosure for which Model D disclosure has been ordered. Any appropriate limits to the 
scope of the searches to be undertaken will be determined by the court using the information 
provided in the Disclosure Review Document.
(3) The order should specify whether a party giving Model D disclosure is to search for and disclose 
Narrative Documents. If the order does not so specify, Narrative Documents should not be disclosed.
(4) For the avoidance of doubt, a party giving Model D Disclosure must still comply with the duty 
under paragraph 3.1(2) above to disclose known adverse documents; these will include any arising 
from the search directed by the court.
Model E: Wide search-based disclosure
(1) Under Model E, a party shall disclose documents which are likely to support or adversely affect its 
claim or defence or that of another party in relation to one or more of the Issues for Disclosure or 
which may lead to a train of inquiry which may then result in the identification of other documents 
for disclosure (because those other documents are likely to support or adversely affect the party’s 
own claim or defence or that of another party in relation to one or more of the Issues for 
Disclosure).
Model E is only to be ordered in an exceptional case.
A new form, the Disclosure Review Document, comes into play where any party seeks extended 
disclosure. There is a convoluted timetable for identifying issues and then completing the Review 
Document. It is incumbent upon parties to cooperate here as elsewhere. In every piece of litigation, 
the early production of a statement of issues is priceless.
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Steps
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Cont.
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Cont.
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Upcoming Dispute Resolution webinars

• (LIVE) ADR in 2020 – 20th April 2020

• Online courts and technology in the courts (2020) – expires 5th February 2022

• Data protection in international arbitration (2020) – expires 26th February 
2022

• Procedure and practice in the business and property courts (2020) – expires
24th March 2022

On demand Dispute Resolution webinars
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Thank you and reminders

• This webinar is designed to help solicitors meet requirements A2 (Maintain competence and legal 
knowledge) and A4 (Draw on detailed knowledge/understanding) of the SRA's Statement of 
solicitor competence. You may also use the quiz, which can be accessed via the "Take a quiz" link 
on the webinar details page, to reinforce your understanding of the webinar content. You should 
answer 7 out of 10 questions correctly and will have two attempts at the quiz. 

• Please submit feedback via the survey screen.

• This webinar will be archived immediately, and will be available to view on-demand for 24
months.

• A transcript of the webinar can be made available on request within 48 hours.

• You can use the training and evaluation record form which is included in the supporting materials 
for this webinar to log this training activity and how it relates to the continuing competences that 
the SRA requires from all solicitors.

If you have any queries, please contact us:

webinars@lexisnexis.co.uk 

+44 (0) 330 161 2401

@LexisUKWebinars

lexisnexis-webinars
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Thank you for attending.

We hope you’ve enjoyed this session.

Bespoke in-house training solutions

• Tailored for your business

• Extensive portfolio of expert presenters

• All areas of legal practice covered

• Location of your choice

Find out more - http://www.lexiswebinars.co.uk/in-house-training
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