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Catchwords & Digest

ELECTRONIC COMMUNICATIONS - COMPANY — MAST
Background

Vodaphone owned a mast standing on leased land which was owned by the respondent freeholder
(Compton). The lease granted Vodafone the right to install and use the mast and ancillary apparatus,
together with rights of access to it. The lease expired and Vodafone's apparatus remained on site. Under
para 21 of the Electronic Communications Code (the Code) there were two methods by which an 'operator’
could acquire Code rights. The first was by agreement. The second was by order of the Upper Tribunal
Lands Tribunal (UT) The appellant (Cornerstone) a joint venture company formed by Vodafone and another
company (Telefonica) served notice under para 20 of the Code on Compton seeking the conferral of code
rights by Compton on Cornerstone in respect of the mast situated on the land. The UT decided that, at all
times, Vodafone had been in occupation of the site and that because Compton was not in occupation of the
land, Compton could not have conferred code rights by agreement under para 9 of the Code. That paragraph
provided that a Code right in respect of land might only be conferred on an operator by an agreement
between the occupier of the land and the operator. It followed that the UT had no jurisdiction to make the
order sought. Cornerstone appealed.

Issues and decisions
Whether the UT had jurisdiction to require a freeholder who was not in occupation of land to confer rights
under the Code on an operator, at a time when there was another operator in occupation of the land
exercising code rights.
Cornerstone submitted, amongst other things, that ‘relevant person' in para 20 of the Code should be
interpreted as: (i) the person with 'title’ to grant the rights sought; (ii) the person with the right to control
access to the site; (iii) the person who was entitled to require the operator to remove its apparatus (see [26]
of the judgment).
None of the arguments advanced by Cornerstone would be accepted.
The consent of the occupier to the exercise of rights connected with telecommunications had been a feature
of the legislation for many years (see [36] of the judgment).
The UT had not decided that a 'relevant person' could only be an occupier. The relevant person would either
be an occupier who was to be compelled to confer rights, or would be a person who was to be bound by
rights conferred by another (see [31], [32] of the judgment).
In legal usage, the meaning of the words 'occupier’ and 'occupation’ was intensely sensitive to context (see
[43] of the judgment).
The reference to the person 'who exercises powers of management or control' meant a person who actually
exercised such powers, rather than simply a person who had the right to do so. If there was no such person,
then (and only then) was the concept extended to a person with an interest in the land who would be
prejudicially affected by the exercise of a code right (see [54] of the judgment).
If the operator was already in situ and wished to renew or vary his code rights, the Code clearly envisaged
that a sitting operator might enter into an agreement conferring new or varied code rights (see [57] of the
judgment).
Cornerstone and Vodafone could enter an agreement and seek Compton's agreement to be bound by it. If
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that agreement had not included rights over land which Compton was said to occupy, then as regarding that
land, Cornerstone and Compton could enter into an agreement. If Compton refused, then Cornerstone could
serve a fresh notice under para 20 of the Coda, seeking to bind Compton to the terms of any agreement
between it and Vodafone; and seeking the conferral of Code rights by Compton limited to those Code rights
which affected the land of which it was said that Compton was the occupier. That was a practical way
forward (see [89] of the judgment).
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