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The applicant was an experienced mediator and a partner in a firm of solicitors. The mediation
agreement contained a number of terms including: cl 6, that provided 'each party in signing this agreement is
deemed to be agreeing to the confidentiality provisions of the mediation procedure on behalf of itself and all
of its directors, officers, servants, agents and/or representatives and all other persons present on behalf of
that party at the mediation', with para 1 of the mediation procedure providing 'all communications relating to,
and at, the mediation will be without prejudice'; cl 11, that provided 'every person involved in the mediation
will keep confidential and not use for any collateral or ulterior purpose ... all information (whether given orally,
in writing or otherwise), produced for, or arising in relation to the mediation including the settlement
agreement (if any) arising out of it, except insofar as is necessary to implement and enforce any such
settlement agreement or to comply with any order of the court in any subsequent action; cl 12, that provided
'all documents, which include anything upon which evidence is recorded (including tapes and computer
discs), or other information produced for, or arising in relation to, the mediation will be privileged and not be
admissible as evidence or discoverable in any litigation or arbitration connected with the dispute except any
documents or other information which would in any event have been admissible or discoverable in any such
litigation or arbitration; and cl 13, that provided 'none of the parties to the mediation agreement will call the
mediator as a witness, consultant, arbitrator or expert in any litigation or arbitration in relation to the dispute
and the mediator will not voluntarily act in any such capacity without the written agreement of all the parties'.
The applicant brokered a settlement agreement between the claimant and defendant. Subsequently, the
claimant sought to set aside the settlement agreement of the 25 June 2003, on the ground that the
settlement had been entered into under economic duress. On 9 December 2008, the claimant and
defendant's solicitors wrote a joint letter to the applicant seeking disclosure of all documents relating to the
mediation including matters that, but for the order of the court requiring compliance, might have otherwise
been the subject of privilege and/or confidentiality. In January 2009, the applicant replied concluding that
there was little assistance she could provide given the effluxion of time since the mediation and the lack of
personal notes. In response, the defendant's solicitors indicated that they nevertheless wished to take a
witness statement. In February, the applicant wrote referring to the terms of the mediation agreement and
stated that she did not believe that she could help and would not devote further time unless required by the
court to do so. On 31 March, the defendant served a witness summons on the applicant seeking her
attendance at the trial of the action. On 30 April the applicant sought to set aside the witness summons
under CPR rule 34.3(4).
The applicant contended that her evidence was subject to express provisions of confidentiality and
non-attendance pursuant to the mediation agreement, and, in any event, the evidence was confidential
and/or legally privileged and/or irrelevant.
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Held The application would be dismissed.
It was established law that confidentiality was not a bar to disclosure of documents or information in the
process of litigation, but the court would only compel such disclosure if it considered it necessary for the fair
disposal of the case. The position as to confidentiality, privilege and the without prejudice principle in relation
to mediation was generally: (1) with regard to confidentiality, the proceedings were confidential both as
between the parties and as between the parties and the mediator. As a result even if the parties agreed that
matters could be referred to outside the mediation, the mediator could enforce the confidentiality provision.
The court would generally uphold that confidentiality but where it was necessary in the interests of justice for
evidence to be given of confidential matters, the courts would order or permit that evidence to be given or
produced; (2) in respect of without prejudice privilege, the proceedings were covered by without prejudice
privilege that existed as between the parties and was not a privilege of the mediator. The parties could waive
that privilege; and (3) with regard to other privileges, if another privilege attached to documents which were
produced by a party and shown to a mediator, that party retained that privilege and it was not waived by
disclosure to the mediator or by waiver of the without prejudice privilege.
In the instant case, the parties to the mediation had clearly waived privilege. However, the parties could not
waive confidentiality in the mediation so as to deprive the applicant of her right to have the confidentiality of
the mediation preserved. No matter the wording of the mediation procedure, if it applied to the instant stage
of proceedings, the mediation agreement would not, in itself, lead to the witness summons being set aside,
rather it would be a factor for the court to take into account in deciding whether, in the interests of justice, a
mediator should be called as a witness. Balancing the various considerations, it was in the interests of justice
that the applicant should give evidence as to what was said and done in the mediation.
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